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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF VIRGINIA 

HARRISONBURG DIVISION 

UNITED STATES OF AMERICA and ) 
COMMONWEALTH OF VIRGINIA, ) 
SECRETARY OF NATURAL ) 
AND HISTORIC RESOURCES,  ) 

) 
Plaintiffs, ) 

) Civil Action No. _________ 
v. ) 

) 
FMC CORPORATION, ) 

) 
Defendant. ) 

) 

COMPLAINT 

Plaintiffs, the United States of America, by the authority of the Attorney General, on 

behalf of the U.S. Department of the Interior (“DOI”) and the Commonwealth of Virginia, 

Secretary of Natural and Historic Resources (collectively “Plaintiffs”), by counsel, allege as 

follows: 

STATEMENT OF THE CASE 

1. Plaintiffs bring this civil action against FMC Corporation (“FMC”) under Section

107(a) of the Comprehensive Environmental Response, Compensation and Liability Act of 1980, 

as amended (“CERCLA”), 42 U.S.C. § 9607(a), the Virginia State Water Control Law, Va. Code 

§§ 62.1-44.5 and 62.1-44.32, and the Virginia Waste Management Act, Va. Code §§ 10,1-1400,

et seq., for damages for injury to, destruction of, or loss of natural resources resulting from the 

release of hazardous substances at and from a site in Front Royal, Virginia, known as the Avtex 

Fibers, Inc. Site (the “Site”). 

s/J.VasquezBY:
LAURA A. AUSTIN, CLERK

K. Lokey

5:24-CR-108

December 18, 2024
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JURISDICTION, VENUE, AND NOTICE 

2. This Court has jurisdiction over this case pursuant to 42 U.S.C. §§ 9607(a) and 

9613(b) and 28 U.S.C. §§ 1331, 1345 and 1367(a). 

3. Venue lies in this district and division pursuant to 42 U.S.C. § 9613(b), 28 U.S.C. 

§ 1391(b)-(c), and W.D. Va. Gen. R. 2 because the releases, and damages alleged in the 

Complaint occurred within this district and division.  

4. By certified letter posted on June 23, 2017, Plaintiffs gave notice of this action 

pursuant to Section 113(g)(1) of CERCLA, 42 U.S.C. § 9613(g)(1).  

DEFENDANT 

5. FMC is a Delaware corporation with its principal place of business at 2929 

Walnut Street, Philadelphia, Pennsylvania, 19104.   

6. At times relevant to these allegations, FMC was doing business in this judicial 

district and division. 

STATUTORY FRAMEWORK 

CERCLA 

7. Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), provides, in relevant part, that 

subject only to the defenses set forth in Section 107(b), 42 U.S.C. § 9607(b): 

(2) any person who at the time of disposal of any hazardous substance owned or operated 
any facility at which such hazardous substances were disposed of … 
 
from which there is a release, or a threatened release which causes the incurrence of 
response costs, of a hazardous substance, shall be liable for … (C) damages for injury to, 
destruction of, or loss of natural resources, including the reasonable costs of assessing 
such injury, destruction, or loss resulting from such a release. 
 
8. “Facility” is defined by Section 101(9) of CERCLA, 42 U.S.C. § 9601(9), to 

include “any building, structure, installation, equipment, pipe …, well, pit, pond, lagoon, 
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impoundment, ditch, landfill, [or] storage container,” as well as “any site or area where a 

hazardous substance has been deposited, stored, disposed of, or placed, or otherwise come to be 

located.” 

9. “Release” is defined by Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), to 

include “any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, 

escaping, leaching, dumping, or disposing into the environment.” 

10. “Disposal” is defined by Section 101(29) of CERCLA, 42 U.S.C. § 9601(29), as 

having the same meaning as provided in Section 1004 of the Solid Waste Disposal Act.  Section 

1004(3) of the Solid Waste Disposal Act, 42 U.S.C. § 6903(3), defines “disposal” as “the 

discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or 

hazardous waste into or on any land or water so that such solid waste or hazardous waste or any 

constituent thereof may enter the environment or be emitted into the air or discharged into any 

waters, including ground waters.” 

11. “Natural resources” is defined by Section 101(16) of CERCLA, 42 U.S.C. 

§ 9601(16), to include “land, fish, wildlife, biota, air, water, ground water, drinking water 

supplies, and other such resources belonging to, managed by, held in trust by, appertaining to, or 

otherwise controlled by the United States … [and] any State or local government.” 

Virginia State Water Control Law 

12. The Virginia State Water Control Law, Va. Code § 62.1-44.5, provides in 

pertinent part as follows:  

[I]it shall be unlawful for any person to: 
 
1. Discharge into state waters sewage, industrial wastes, other wastes, or any 
noxious or deleterious substances ; . . . 
 
3. Otherwise alter the physical, chemical or biological properties of state waters 

Case 5:24-cv-00108-MFU-JCH     Document 1     Filed 12/18/24     Page 3 of 12 
Pageid#: 3



 

-4- 
 

and make them detrimental to the public health, or to animal or aquatic life, or to 
the uses of such waters for domestic or industrial consumption, or for recreation, or 
for other uses. 
 
13. The Virginia State Water Control Law, VA Code § 62.1-44.32, provides in 

pertinent part as follows: 

Except as otherwise provided in this chapter, any person who violates any provision 
of this chapter, or who fails, neglects, or refuses to comply with any order of the 
Board, or order of a court, issued as herein provided, shall be subject to a civil 
penalty not to exceed $32,500 for each violation within the discretion of the court. 
Each day of violation of each requirement shall constitute a separate offense. 
 

Virginia Waste Management Act 
 

14. The Virginia Waste Management Act, Va. Code §§ 10.1-1400, et seq., provides in 

pertinent part as follows: 

“Disposal” means the discharge, deposit, injection, dumping, spilling, leaking, or placing 
of any solid waste into or on any land or water so that such solid waste or any constituent 
thereof may enter the environment or be emitted into the air or discharged into any 
waters, including ground waters. 

“Hazardous substance” means a substance listed under the federal Comprehensive 
Environmental Response Compensation and Liability Act, P.L. 96-510. 

“Hazardous waste” means a solid waste or combination of solid waste that because of its 
quantity, concentration or physical, chemical, or infectious characteristics may: 

1. Cause or significantly contribute to an increase in mortality or an increase in serious 
irreversible or incapacitating illness; or 

2. Pose a substantial present or potential hazard to human health or the environment when 
improperly treated, stored, transported, disposed of, or otherwise managed. 

15. The Virginia Waste Management Act, Va. Code §§ 10,1-1408.1, et seq., provides 

in pertinent part as follows: “No person shall dispose of solid waste in an open dump or dispose 

of or manage solid waste in an unpermitted facility, including by disposing, causing to be 

disposed, or arranging for the disposal of solid waste upon a property for which the Director has 

not issued a permit and that is not otherwise exempt from permitting requirements.” 
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16. The Virginia Waste Management Act, Va. Code §§ 10,1-1455, et seq., provides in 

pertinent part as follows: “Any person who violates any provision of this chapter, any condition 

of a permit or certification, or any regulation or order of the Board shall, upon such finding by an 

appropriate circuit court, be assessed a civil penalty of not more than $32,500 for each day of 

such violation. All civil penalties under this section shall be recovered in a civil action brought 

by the Attorney General in the name of the Commonwealth.” 

GENERAL ALLEGATIONS 

17. The Site encompasses a 440-acre property and downstream areas where 

hazardous substances released from the property have come to be located.  The Site is located in 

the town of Front Royal, Virginia, on the eastern shore of the South Fork Shenandoah River. It 

lies approximately two-and-a-half river miles upstream of the mainstem Shenandoah River, 

which is formed by the confluence of the South Fork Shenandoah River and the North Fork 

Shenandoah River.  References in this Complaint to the “Shenandoah River” include the South 

Fork and mainstem of the Shenandoah River. 

18. From approximately 1940 until 1989, a fibers production plant (“Fibers Plant”) 

operated at the Site, producing rayon, polyester, and other fiber products.  The Fibers Plant used 

zinc and carbon disulfide in the rayon manufacturing process.   

19. The Fibers Plant generated a substantial amount of waste, including zinc sludge, 

waste viscose, and fly ash.  An extensive system of sewers carried waste and chemicals from 

production areas to other areas of the Site, including waste disposal areas and a wastewater 

treatment plant.  Several sewers, including those for conveying stormwater, discharged into the 

Shenandoah River. 
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20. Zinc sludge was placed in five earthen, unlined disposal basins at the Site 

(“sulfate basins”).  Four of the five sulfate basins were located within the 100-year floodplain of 

the Shenandoah River.  Zinc and other metals have been detected in the sulfate basins.  The 

sulfate basins contained about 80 million pounds of zinc in 1988.     

21. Waste viscose was placed in eleven earthen, unlined disposal basins at the Site 

(“viscose basins”).  Carbon disulfide and zinc, among other metals and contaminants, were 

present in the viscose basins.   

22. Carbon disulfide, zinc, and polychlorinated biphenyls (“PCBs”) were released 

from the Fibers Plant at the Site.  These contaminants were released from production areas, 

industrial dryers, waste disposal basins and other waste dump sites, the sewer system, drainage 

ditches, the wastewater treatment plant, and other locations at the Site.  Releases of these 

contaminants entered groundwater and the Shenandoah River directly, or migrated to 

groundwater and the Shenandoah River through surface water runoff, floods, the sewer system, 

drainage ditches and other conveyances, and seeps and other subsurface hydrological 

connections.  Once released, zinc was transported to downstream locations via surface water 

flow and settled in river bottom sediments. 

23. Exposure to zinc in sufficient concentrations can harm living organisms.  Zinc 

does not degrade in the environment and bioconcentrates in aquatic organisms.  Studies have 

shown effects on reproduction, growth, and survival of freshwater mollusks after exposure to 

high concentrations of zinc in water and sediment.  Sediment resuspension and changes in 

solubility can result in continued exposure to zinc over time.  As a result of releases of zinc from 

the Fibers Plant to the Shenandoah River, natural resources, including aquatic organisms and 

their habitat, have been injured. 
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24. Carbon disulfide has been found in residential groundwater wells across the 

Shenandoah River from the Site.  A Remedial Investigation and Feasibility Study performed 

between 1986 and 1988 found that three of the viscose basins (viscose basin numbers 9, 10, and 

11) were the primary source of groundwater contamination.  Over the ensuing twenty-five years, 

numerous Time-Critical and Non-Time Critical Removal Actions were conducted to address 

threats to human health and the environment presented by contamination at the Site.  In 1993 and 

1994, the Environmental Protection Agency (“EPA”) and FMC conducted a Site-wide Remedial 

Investigation. EPA has issued five (5) Records of Decision and two (2) Explanations of 

Significant Differences.  EPA issued the first Record of Decision in 1988 and the final Record of 

Decision on January 13, 2010. 

25. FMC owned and operated the Fibers Plant from approximately 1963 until 1976.  

FMC dumped zinc sludge, waste viscose, and fly ash at the Site, including in sulfate basins, 

viscose basins, and the fly ash pile.  During FMC’s ownership and operation of the Fibers Plant, 

carbon disulfide and zinc were released at and from the Fibers Plant.  These contaminants 

entered groundwater and the Shenandoah River directly, or migrated into groundwater and the 

Shenandoah River.  These contaminants impacted groundwater and aquatic resources under the 

trusteeship of the Plaintiffs.  

26. The EPA placed the Avtex Fibers Plant on the National Priorities List in 1986.  51 

Fed. Reg. 21,054, 21,091 (June 10, 1986).  Pursuant to EPA’s authority under CERCLA, EPA or 

parties at the direction of EPA investigated contamination at the Site, took actions to respond to 

the release or threat of release of hazardous substances at the Site, and commenced cleanup.  In 

1999, the United States District Court for the Western District of Virginia approved a Consent 

Decree entered into by the United States and FMC (“1999 Decree”).  United States v. FMC 
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Corp., No. 5:99-cv-00054 (W.D. Va. Oct. 21, 1999).  The 1999 Decree required FMC, among 

other things, to implement certain actions at the Site to address and remedy the release or threat 

of release of hazardous substances and to reimburse EPA for certain response costs.  Cleanup 

actions taken include closing and placing caps on waste disposal basins, treating contaminated 

groundwater, excavating toxic soils, and decontaminating and removing buildings and sewers.  

However, the implemented response actions have not addressed all of the injuries to natural 

resources. 

27. Pursuant to Section 107(f) of CERCLA, 42 U.S.C. § 9607(f) and 40 C.F.R. § 

300.600, DOI is trustee for certain natural resources impacted by hazardous substances released 

from the Fibers Plant, including natural resources in the Shenandoah River. 

28. Pursuant to Section 107(f) of CERCLA, 42 U.S.C. § 9607(f), 40 C.F.R. 

§ 300.605; and Virginia Executive Order 20 (2006), the Commonwealth of Virginia, Secretary of 

Natural and Historic Resources, is trustee for certain natural resources impacted by hazardous 

substances released or discharged from the Fibers Plant, including natural resources in the 

Shenandoah River. 

29. Plaintiffs have incurred natural resource damage assessment costs and expenses 

related to releases from the Site.  

30. Plaintiffs have incurred, and will continue to incur, costs for restoration, planning 

and implementation and monitoring [oversight] related to developing and implementing a 

restoration plan pursuant to CERCLA Section 111(i).  

FIRST CLAIM FOR RELIEF: CERCLA SECTION 107(A) 

31. Paragraphs 1-30 are realleged and incorporated by reference. 
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32. The Fibers Plant is a “facility” within the meaning of Section 101(9) of CERCLA, 

42 U.S.C. § 9601(9). 

33. Carbon disulfide, zinc, and PCBs are “hazardous substances” within the meaning 

of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14). 

34. Hazardous substances were “disposed” of at the Site within the meaning of 

Section 101(29) of CERCLA, 42 U.S.C. § 9601(29). 

35. FMC is a “person” within the meaning of Section 101(21) of CERCLA, 42 U.S.C. 

§ 9601(21). 

36. FMC owned and operated the Fibers Plant at the time of disposal of certain 

hazardous substances within the meaning of Section 107(a)(2) of CERCLA, 42 U.S.C. 

§ 9607(a)(2). 

37. There have been “releases” of hazardous substances from the Fibers Plant, and 

therefore from a Facility, into the environment within the meaning of Section 101(22) of 

CERCLA, 42 U.S.C. § 9601(22), including releases of hazardous substances which entered 

groundwater and the Shenandoah River.  

38. Releases of hazardous substances from the Fibers Plant have caused injury to, 

destruction of, or loss of “natural resources” under the trusteeship of one or both Plaintiffs, 

including fish, wildlife, surface water (including the sediments suspended in water or lying on 

the bed), groundwater, and drinking water supplies within the meaning of Sections 101(16) and 

107(a) of CERCLA, 42 U.S.C. §§ 9601(16) and 9607(a).  

39. Plaintiffs have incurred costs in assessing the injury to, destruction of, or loss of 

natural resources resulting from releases of hazardous substances from the Fibers Plant within 

the meaning of Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). 
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40. FMC is liable to Plaintiffs for damages resulting from the injury to, destruction of, 

or loss of natural resources, including the reasonable costs of assessing such injury, destruction, 

or loss resulting from the releases of hazardous substances from the Fibers Plant pursuant to 

Section 107(a)(4)(C) of CERCLA, 42 U.S.C. § 9607(a)(4)(C).  

41. Plaintiffs have satisfied all required conditions precedent to the initiation of the 

action. 

SECOND CLAIM FOR RELIEF: VIRGINIA STATE WATER CONTROL LAW AND 
THE VIRGINIA WASTE MANAGEMENT ACT 

 
42. Paragraphs 1-41 are realleged and incorporated by reference. 

43. FMC is a “person” within the meaning of the Virginia State Water Control Law, 

Va. Code § 62.1-44.3., and the Virginia Waste Management Act Va. Code § 10.1-1400. 

44. FMC discharged industrial waste, hazardous waste, and/or noxious and 

deleterious substances from the Site into state waters in violation of Va. Code § 62.1-44.5 and 

Va. Code § 10.1-1400 et seq. 

45.  The discharges by FMC otherwise altered the physical, chemical, or biological 

properties of state waters and make them detrimental to the public health, or to animal or aquatic 

life, or to the uses of such waters for domestic or industrial consumption, or for recreation, or for 

other uses in violation of Va. Code § 62.1-44.5. 

REQUEST FOR RELIEF 

WHEREFORE, the Plaintiffs request that this Court: 

(1) Enter a judgment in favor of Plaintiffs against FMC pursuant to Section 107(a) of 

CERCLA, 42 U.S.C. § 9607(a), Virginia State Water Control Law, Va. Code §§ 62.1-44.5 and 

62.1-44.32, and the Virginia Waste Management Act, Va. Code §§ 10,1-1400, et seq., for all 

damages for injury to, destruction of, or loss of natural resources resulting from the releases of 
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hazardous substances from the Fibers Plant, including the reasonable costs of assessing such 

injury, destruction, or loss resulting from those releases and discharges; 

(2) Award the Plaintiffs their costs of this action; and 

(3)  Grant such other relief as this Court may deem appropriate. 

Respectfully submitted, 
 
FOR THE UNITED STATES OF AMERICA 
 

      TODD KIM 
Assistant Attorney General 
Environmental and Natural Resources Division 
U.S. Department of Justice 

      
/s/ Jeanne T. Cohn 
JEANNE T. COHN, D.C. Bar No. 475447 
JOHN SITHER, D.C. Bar No. 431542 

     Senior Counsels 
     Environmental Enforcement Section 
     Environment and Natural Resources Division 
     U.S. Department of Justice 
     P.O. Box 7611 
     Washington, D.C.  20044 
     Tel.: (202) 514-4160    
     Fax: (202) 514-0097 

Jeanne.Cohn@usdoj.gov    
 John.Sither@usdoj.gov 

 
CHRISTOPHER R. KAVANAUGH 
United States Attorney 
Western District of Virginia 
                                                           
/s/ Laura Day Taylor 
Assistant United States Attorney 
VA Bar #94021 
IL Bar #6289334 
United States Attorney's Office 
310 First Street 
Roanoke, VA 24011 
T: (540) 857-2976 

     Laura.taylor@usdoj.gov 
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FOR THE COMMONWEALTH OF VIRGINIA 
                                                           
/s/ Katherine E. Kulbok      
Katherine E. Kulbok (VSB #90853) 
Assistant Attorney General 
Counsel of Record 
 
Office of the Attorney General 
202 North 9th Street 
Richmond, Virginia 23219 
(804) 225-3643 (telephone) 
(804) 692-1647 (fax) 
kkulbok@oag.state.va.us 
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Civil Cover Sheet – Attachment A 
 
Section I.(a)(c) (Attorneys) 
 
For the United States: 
 
Jeanne T. Cohn 
John Sither 
Senior Counsels 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044 
(202) 514-4160 
 
Laura Day Taylor 
Assistant United States Attorney 
United States Attorney's Office 
310 First Street 
Roanoke, VA 24011 
(540) 857-2976 
 
For the Commonwealth of Virginia: 
 
Katherine E. Kulbok 
Assistant Attorney General 
Office of the Attorney General 
202 North 9th Street 
Richmond, Virginia 23219 
(804) 225-3643  
 
For FMC Corporation: 
 
Steven M. Jawetz 
BEVERIDGE & DIAMOND PC  
1900 N Street, NW 
Suite 100 
Washington, DC 20036 
(202) 789-6045 

Case 5:24-cv-00108-MFU-JCH     Document 1-2     Filed 12/18/24     Page 1 of 1 
Pageid#: 14




